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sediments relative to the standards. 

 
TO  Jennifer J. Patterson,  

Sr. Assistant Attorney General 
 
 
REQUEST FOR OPINION 
 
The Department of Environmental Services (DES) requests a legal opinion on whether DES has 
statutory authority to establish chemical and biological quality standards for sediments and to 
specify procedures for application of the standards to specific sites and locations. 
 
BACKGROUND 
 
DES published a “Policy for the Evaluation of Sediment Quality” in September 2002, and has 
proposed draft revisions to the policy dated 9/17/03 (Copies attached). The authority for DES to 
regulate sediments is cited in the policy as portions of the Surface Water Quality Regulations 
(Env-Ws 1700).  Members of the Environment Committee of the Business and Industry 
Association (BIA) have questioned the statutory authority to regulate sediments.  A copy of the 
DES presentation to BIA and subsequent correspondence between DES and BIA are attached. A 
draft of this request was provided to BIA, and their letter of January 12, 2004 (attachment 6) 
details the concerns. 
 
DISCUSSION 
 
DES has interpreted that authority exists under state statute (RSA 485-A:8) and federal statute 
(Clean Water Act sections 303 and 304) relative to water quality standards, and that this has been 
customary practice, consistent with the implicit authority to set standards for factors associated 
with water (such as bank erosion, stream sedimentation, health of water-dependent organisms 
such as loons, sediment chemical quality, and presence and health of aquatic organisms 
including sediment-dwelling organisms) that affect the attainment of designated uses.  Attorneys 
on the BIA Environment Committee have expressed in broad terms that RSA 485-A:8,VI applies 
only to the chemical and physical qualities of the water column, and not to sediments or the 
health of organisms that depend on sediments.  
 
Attachment 1    Sediment Policy, September 2003 
Attachment 2  Draft revised Sediment Policy, September 2003 
Attachment 3  DES presentation to BIA July 2002 
Attachment 4  BIA letter to DES with questions about the Sediment Policy dated August 9, 2002 
Attachment 5  DES response letter to BIA questions dated October 30, 2002 
Attachment 6  BIA letter to DES dated January 12, 2004 
 


